Issues

Although the parties' briefs discuss identical issues, I have elected
to use the phraseology employed in OD' s brief to state the issues because
all of the issues are hereinafter decided adversely to OD.  If OD files a
petition for discretionary review, the Commission's determinations will be
facilitated by my having arranged my decision so as to track the issues
raised in OD!a brief.  Those issues are listed below:

(1)   Is OD an "operator" or "independent contractor" within the scope of
the Act?

(2)  Are MSHA's regulations defining "operators" arbitrary and capri-
cious and unconstitutional delegations of legislative authority?

(3)   Is OSKA responsible for [investigating] the conduct cited by MSHA?

(4)   Is a 1-year delay in issuing a citation "reasonable promptness" as
required by the Act?

(5)  Is any civil penalty justified?
Findings of Fact

My decision will be based on the findings of fact set forth below.  My
findings Include all of the principal facts on which the parties rely in
support of their arguments.

1.   Old Dominion Power Company is a subsidiary of Kentucky Utilities
Company and purchases from its parent company all of the electricity it sells
to its customers (Tr. 39), OD does not own or operate any generating facil-
ities.  OD's service area is located entirely in Southwestern Virginia and

is comprised of the counties of Lee, Wise, Scott, Dickenson, and Russell.
OD employs about 80 persons, including service men, meter readers, substation
technicians, office clerks, engineers, customer service representatives, and
janitors (Tr. 17).  Its sales of electricity amount to $24,000,000 on an annual
basis (Tr. 23).  OD does not own mining properties and is not involved in
operating coal mines or any other type of mine (Tr. 18).

2.   OD is regulated by the Virginia State Corporation Commission and the
rate schedules and contracts under which it sells electric power are on file
with that Commission (Tr. 17)*  OD owns poles, towers, fixtures, wire, con-
ductors, and other facilities used in the transmission, distribution and sale
of electrical energy and its facilities are subject to inspection by the
Occupational Safety and Health Administration (Tr. 12; 18; 71-72).

3.    OD does not normally perform construction work for which it makes a
special charge.  During the last 10 years, for example, in only four instances
did it perform work which it agrees would permit it to be given the label of

a "contractor".  Those instances involved the installation of some poles, wires,
and metering equipment.  In one instance, the charge for the work was between
$2,500 and $3,000 and the total amount involved in the other three cases would
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